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Telecom Law Firm, PC

Telecommunications Technology
Counsel for Government Agencies
and Private Institutions

www.TelecomLawFirm.com

Main Office:
Kramer@KramerFirm.com
Tel +1(310) 473 9900
Fax +1(310) 473 5900

Suite 306
2001 S. Barrington Avenue
Los Angeles, California
90025-5379

ATTACHMENT "E"

Planning
Memorandum
To: Mindy Gentry
From: Tripp May
Reviewed by: Jonathan L. Kramer
Date: March 24, 2014
RE: AT&T Mobility al at 3215 Fairview Drive

The City of Antioch (“City”) requested a review of the AT&T Mobility (“AT&T”) permit
application to install and operate a new wireless site designed to resemble a pine tree
(“Monopine™) located at 3215 Fairview Drive.

Current Project
The proposed project involves a sixty-five foot (65') above ground level (“AGL”)

Monopine, and a prefabricated equipment shelter, surrounded with a slatted chain-link
fence.

On the Monopine, AT&T proposes to mount nine panel antennas centered on fifty-seven
feet (57') AGL and evenly distributed among three sectors. Additionally, AT&T proposes
to install twenty-one remote radio units (“RRUs”) and four DC power surge suppressors.

At ground level adjacent to the Monopine, AT&T proposes to install a prefabricated equip-
ment shelter. Inside that equipment shelter, AT&T proposes to install an undisclosed num-
ber of radio equipment cabinets and a backup power generator with diesel fuel tank. Out-
side the equipment shelter, AT&T proposes to mount two GPS antennas above the roofline.

Section 6409(a) Evaluation
As a threshold matter, the City must determine whether the proposed application falls under
the ambit of Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012.

This section discusses Section 6409(a) and determines whether it should apply to this ap-
plication.

Generally, Section 6409(a) requires local governments to approve certain requests to col-
locate with or modify an existing wireless tower or base station. Thus, Section 6409(a) may

be outcome-determinative. Section 6409(a), codified at 47 U.S.C. § 1455(a) (2013), states
in full:

(a) FACILITY MODIFICATIONS. —

(1) IN GENERAL.—Notwithstanding Section 704 of the Telecommu-
nications Act of 1996 (Public Law 104—104) or any other provision of
law, a State or local government may not deny, and shall approve, any
eligible facilities request for a modification of an existing wireless
tower or base station that does not substantially change the physical di-
mensions of such tower or base station.
(2) ELIGIBLE FACILITIES REQUEST.—For purposes of this sub-
section, the term “eligible facilities request” means any request for
modification of an existing wireless tower or base station that in-
volves—

(A) collocation of new transmission equipment;

(B) removal of transmission equipment; or



Mindy Gentry

3215 Fairview Dr. (AT&T)
March 24, 2014

Page 2 of 6

(C) replacement of transmission equipment.
(3) APPLICABILITY OF ENVIRONMENTAL LAWS.—Nothing in
paragraph (1) shall be construed to relieve the Commission from the
requirements of the National Historic Preservation Act or the National
Environmental Policy Act of 1969.

To determine whether Section 6409(a) applies, the City must apply the two-prong test de-
scribed below. The statute applies only when:

(1) the applicant requests to collocate, remove, or replace transmission equipment
from an existing tower or base station; and

(2) the proposed project will not “substantially change the physical dimensions”
of that tower or base station.

Critically, Section 6409(a) applies only when both of the prongs are true. The statute does
not apply when the applicant desires to construct an entirely new wireless communication
facility or when the applicant desires to modify an existing site that substantially changes
the physical dimensions of the existing tower or base station. The applicant bears the bur-
den to prove both prongs to the City.

In this case, Section 6409(a) does not apply because AT&T proposes to construct an en-
tirely new site rather than collocate, remove, or replace transmission equipment from an
existing tower or base station. Indeed, no tower or base station exists. AT&T therefore
could not submit an eligible facilities request, and Section 6409(a) cannot apply.

Significant Gap & Least Intrusive Means Analysis

Under federal law, a State or local government (1) must allow a wireless service provider
to close a “significant gap” in the provider’s own service, but (2) may require the provider
to adopt the “least intrusive means” to reasonably mitigate the gap. The provider bears the
burden to show that a significant gap exists and, regardless of whether a significant gap
exists, that its proposal represents the least intrusive means to achieve its service goals.
This section discusses both issues.

Significant Gap
To determine whether a significant gap in service exists, the applicant must show that a
permit denial would actually or effectively prohibit that particular applicant from providing

its own service.! This fact-specific analysis depends on the particular circumstances of each
individual case.

To demonstrate its signal coverage, AT&T submitted coverage maps that purport to show
the current and projected signal coverage from this site. The map entitled Existing UMTS
850 Coverage (reproduced in Figure 1 below) shows the current signal coverage and the
map entitled Proposed UMTS 850 Coverage-3215 Fairview Dr. (RC=57 ft.) (reproduced
in Figure 2 below) shows projected signal coverage with the proposed antennas.

! See MetroPCS, Inc. v. City and Cnty. of San Francisco, 400 F.3d 715, 733-35 (9th Cir. 2005).

Telecom Law Firm, PC E ‘2
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Figure 2: Predicted AT&T Service Coverage (Source: AT&T)
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Together, these maps show that AT&T primarily intends this site to increase current service
levels rather than close any gap—much less any significant gap—in its own service. Based
on the map in Figure 1, we conclude that AT&T currently provides at least “outdoor ser-
vice” coverage in all benefitted areas, and either “in-building service” coverage or “in-
transit service” coverage along most roads. The map in Figure 2 shows that the current
service will generally increase to “in-building service” coverage in all benefitted areas.
Thus, this site will increase current service levels rather than mitigate any gap in service.

Least Intrusive Means

Whether the applicant demonstrates a significant gap or not, it must demonstrate that it
proposes the least intrusive means to reasonably achieve its service goals. In this context,
the “least intrusive means” standard means the design that allows the applicant reasonable
service levels with the lowest impact on the local values that a denial would otherwise
serve.

In this case, AT&T proposes to conceal its site within a faux pine tree with approximately
3.6 branches per vertical foot. As proposed, the finished Monopine will resemble the photo
simulation reproduced in Figure 3, below.

Figure 3: Proposed Monopine (Source: AT&T)

Telecom Law Firm, PC
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To ensure the best possible design for the Monopine, we recommend that the City include,
as conditions of approval, the following:

1. AT&T shall construct, and at all times maintain, the Monopine so that the faux
branches completely envelop all tower-mounted equipment; and

2. AT&T shall install, and at all times maintain, faux pine “antenna socks” on all
panel antennas; and

3. AT&T shall paint all mounts, brackets, and equipment on the Monopine flat
browns and greens to mimic natural pine colors; and

4. AT&T shall not mount any external cables on the Monopine trunk; and

5. AT&T shall install, and at all times maintain, three-dimensional bark cladding on
all portions of the trunk and branches of the Monopine; and

6. AT&T shall construct the Monopine with a naturally tapered branch structure, and
with no less than three and one-half (3.5) faux branches per vertical foot; and

7. AT&T shall install the lowest branches no less than twelve feet (12") AGL; and

8. AT&T shall install all cables between the Monopine and equipment shelter below
the perimeter fence that encloses the site so that no one can see the cables from
outside the fence.

RF Emissions Evaluation

The Federal Communications Commission (“FCC”) completely occupies the field of RF
safety standards in the United States. The City legally cannot establish or require RF safety
standards, whether more strict, more lenient, or the same as the FCC standards. The FCC
does, however, permit the City to determine whether a proposed wireless project meets the
federal safety standards found at 47 C.F.R. §§ 1.1307 et seq. (“FCC Rules”) and FCC Of-
fice of Engineering and Technology Bulletin 65 (“OET 65”) RF safety requirements.

Under the FCC Rules, certain types of wireless projects are deemed “categorically ex-
cluded” and not subject to further RF evaluation. A wireless project is categorically ex-
cluded when the antenna supporting structure is not a building or shared to perform some

other function, and the lowest portion of the transmitting antenna is at least ten (10) meters
AGL.

In this case, the proposed antennas are categorically excluded because AT&T will build
the Monopine solely to support antennas and will install the lowest antennas well above
the minimum height at fifty-four feet (54') AGL. Therefore we can conclude that the pro-
posed antennas will comply with FCC Rules without further analysis.

Nevertheless, AT&T submitted an RF compliance report conducted by Hammett & Edison,
Inc. and dated September 27, 2013 (“Hammett Report™). Based on the frequency and trans-
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mitter power described in the Hammett Report, a controlled access zone will extend ap-
proximately fifty-one feet (51') from the face of the antennas at roughly the height of the
antennas.

The fact that a site creates a controlled access zone does not necessarily mean that it vio-
lates the FCC Rules. Rather, a controlled access zone means that the carrier must affirma-
tively restrict public access to that area so that members of the general population (includ-
ing trespassers) cannot unknowingly enter and be exposed to radio emissions in excess of
those allowed by the FCC. In this case, those emissions will be entirely contained within
the inaccessible airspace in front of the antennas.

To comply with the FCC Rules, I recommend that the City require, as a condition of ap-
proval, the following:

1. AT&T shall install and at all times maintain in good condition an RF Notice sign
at all site access points. AT&T shall install the RF Notice sign(s) in a location
where anyone can clearly see the sign before they enter the site; and

2. AT&T shall install and at all times maintain in good condition an RF Notice sign
between three feet (3') and five feet (5') below the lowest antenna. AT&T shall
install the RF Notice signs in a location where anyone can clearly see the sign
before climbing in front of the antennas; and

3. AT&T shall ensure that all signage complies with FCC OET Bulletin 65 or ANSI
C95.2 for color, symbol, and content conventions. All signage shall, at all times,
provide a working local or toll-free telephone number to its network operations
center, and such telephone number shall be able to reach a live person who can
exert transmitter power-down control over this site as required by the FCC.

If AT&T complies with the above conditions described in this memorandum for this pro-
posed design, then the City will have no basis to deny or further condition the project on
the basis of RF emissions.

Conclusion

Given that Section 6409(a) does not apply and AT&T does not demonstrate a significant
gap, we recommend that the City exercise its discretion to minimize the visual intrusive-
ness of the proposed design consistent with the design comments above.
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